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§ 3£2-c. Prohibited acts constituting misdemeanor 

1. It shali be illegal and prohibited for any person, partner- 
ship, corporation, company, trust or association, or any agent or 
employee thereof, to use or employ any of the following acts or 
practices: 

(a) Any fraud, deception, conceal ient, suppression, false pre- 
tense or fictitious or pretended purchzse or sale; 

(b) Any promise or representation as to the future which is 
beyond reasonable expectation or unwarranted by existing cir- 
cumstances; 

(c) Any representation or statement which is false, where 
the person who made such representation or statement: (i) 
knew the truth; or (ii) with reasonable effort could have known 
the truth; or (ili) made no reasonable effort to ascertain the 
truth; or (iv) did not have knowledge concerning the represen- 
tation or statement made; oe 
where engaged in to induce or promote the issuance, distribution, 
exchange, sale, negotiation or purchase within or from this state 


of any securities or commodities, as defined in section three hun- 
dred fifty-two of this article, regardless of whether issuance, dis- 
tribution, exchange, sale, negotiation or purchase resulted. 

2. It shall be illegal and prohibited for any person, partner- 
ship, corporation, company, trust or association, or any agent or 
employee thereof, to engage in any artifice, agreement, device 
or scheme to obtain money, profit or property by any of the 
means prohibited by this section. 


3. A person, partnership, corporation, company, trust or as- 
sociation, or any agent or employee thereof, using or employing 
any act or practice declared to be illegal and prohibited by this 
section, shall be guilty of a misdemeanor. Added 1.1955, c. 553, 
§ 2, eff. April 21, 1955. 


§ 2—706. _ Seller’s Resale Including Contract for Resale 


(1) Under the conditions stated in Section 2—703 on seller’s 
remedies, the seller may resell the goods concerned or the unde- 
livered balance thereof. Where the resale is made in good faith 
and in a commercially reasonable manner the seller may recover 
the difference between the resale price and the contract Price to- 
gether with any incidental damages allowed under the provi- 
sions of this Article (Section 2—710), but less expenses saved in 
consequence of the buyer’s breach. 


(2) Except as otherwise provided in subsection (3) or unless 
otherwise agreed resale may be at public or private sale including 
sale by way of one or more contracts to sell or of identification to 
an existing contract of the seller. Sale may be as a unit or in 
parcels and at any time and place and on any terms but every 
aspect of the sale including the method, manner, time, place and 


terms must be commercially reasonable. The resale must be rea- 
sonably identified as referring to the broken contract, but it is 
not necessary that the goods be in existence or that any or all of 
them have been identified to the contract hefore the breach. 

(3) Where the resale is at private sale the seller must give the 
buyer reasonable notification of his intention to resell. 

(4) Where the resale is at public sale 

(a) only identified goods can be sold except wiere there is 
a recognized market for a public sale of futures in goods 
of the kind; and 

(b) it must be made at a usual place or market for public 
sale if one is reasonably available and except in the 
case of goods which are perishable or threaten to de- 
cline in vaiue speedily the seller must give the buyer 
reasonable notice of the time and place of the resale; 
and 
if the goods are not to be within the view of those at- 
tending the sale the notification of sale must state the 
place where the goods are located and provide for their 
reasonable inspection hy prospective bidders; and 

(d) the seller may buy. 

(5) A purchaser who buys in good faith at a resale takes the 
goods free of any rights of the original buyer even though the 
seller fails to comply with one or more of the requirements of 
this section. 


(6) The seller is not accountable to the buyer for any profit 
made on any resale. A person in the position of a seller (Sec- 
tion 2—707) or a buyer who has rightfully rejected or justifi- 
ably revoked acceptance must account for any excess over the 
amount of his security interest, as hereinafter defined (subsec- 
tion (3) of Section 2—711). 1.1962, c. 553, eff. Sept. 27, 1964. 
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§ 2—708. _ Seller’s Damages for Non-acceptance or Repudia- 
tion 

(1) Subject to subsection (2) and to the provisions of this 
Article with respect to proof of market price (Section 2-723), 
the measure of damages for non-acceptance or repudiation by 
the buyer is the difference between the market price at the time 
and place for tender and the unpaid contract price together with 
any incidental damages provided in this Article (Section 2— 
710), but less expenses saved in consequence of the buyer’s 
breach. 


(2) If the measure of damages provided in subsection (1) 
is inadequate to put the seller in as good a position as perform- 
ance would have done then the measure of damages is the profit 
(including reasonable overhead) which the seller would have: 
made from full performance by the buyer, together with any 
incidental damages provided in this Article (Section 2—710), 
due allowance for costs reasonably incurred and due credit for 
payments or proceeds of resale. L.1962, c. 553, eff. Sept. 27, 1964. 


§ §—319. Statute of Frauds 


A contract for the sale of securities is not enforceable by way 
of action or defense unless 
(a) there is some writing signed by the party against whom 
enforcement is sought or by his authorized agent or 
broker sufficient to indicate that a contract has been 
made for sale of a stated quantity of described securt- 
ties at a defined or stated price; or 


delivery of the security has been accepted or payment 
has been made but the contract is enforceable under 
this provision only to the extent of such delivery or pay- 
ment; or 


(c) within a reasonable time a writing in confirmation of 
the sale or purchase and sufficient against the sender 
under paragraph (a) has been received by the party 
against whom enforcement is sought and he has failed 
to send written objection to its contents within ten days 
after its receipt; or 


the party against whom enforcement is sought admits 
in his pleading, testimony or otherwise in court that a 
contract was made for sale of a stated quantity of de- 
scribed securities at a defined or stated price. 1.1962, 
c. 553, eff. Sept. 27, 1964. 


§ 77b. Definitions 


When used in this subchapter, unless the context otherwise r<¢- 
quires—— 


(2) The term “person” means an individual, a corporation, a part- 
nership, an association, a joint-stock company, a trust, any unincorpo- 
rated organization, or a government or political subdivision thereof. 
As used in this paragraph the term “trust” shall include only a trust 
where the interest or interests of the beneficiary or beneficiaries are 
evidenced by a security. 


(10) The term “prospectus” means any prospectus, notice, circular, 
advertisement, letter, or communication, written or by radio or tele- 
vision, which offer~ any security for sale or confirms the sale of any 
security; except that (a) a communication sent or given after the 
effective date of the registration statement (other than a prospectus 
permitted under subsection (b) of section 77j of this title) shall not 
be deemed a prospectus if it is proved that prior to or at the same 
time with such communication a written prospectus meeting the re- 

uirements of subsection (a) of section 77j of this title at the time of } 
such communication was sent or given to the person to whom the 
communication was made, and (b) a notice, circular, advertisement, 
letter, or communication in respect of a security shall not be deemed 
to be a prospectus if it states from whom a written prospectus meeting 
the requirements of section 77j of this title may be obtained and, in 
addition, does no more than identify the security, state the price 
thereof, state by whom orders will be executed, and contain such other 
information as the Commission, by rules or regulations deemed neces- 
sary or appropriate in the public interest and for the protection of in- 
vestors, and subject to such terms and conditions as may be prescribed 
therein, may permit. 


(12) The term “dealer” means any person who engages either for 
all or part of his time, directly or indirectly, as agent, broker, or prin- 
cipai, in the business of offering, buying, selling, or otherwise dealing 
or trading in securities issued by another person. 


§ 77d. Exempted transactions 
The provisions of section 77e of this titie shall not apply to— 

(1) transactions by any person other than an issuer, underwriter, 
or Cealer. 

(2) transactions by an issuer not involving any public offering. 


(3) transactions by a dealer (including an underwriter no longer 
acting as an underwriter in respect cf the security involved in such 
transaction), except— 


(A) transactions taking place prior to the expiration of forty 
days after the first date upon which the security was bona fide 
offered to the public by the issuer or by or through an underwriter, 


(B) transactions in a security as to which a registration state- 
ment has been filed taking place prior to the expiration of forty 
days after the effective date of such registration statement or 
prior to the expiration of forty days aftcr the first date upon 
which the security was bona fide offered to the public by the issuer 
or by or through an underwriter after such effective date, which- 
ever is later (excluding in the computation of such forty days any 
time during which a stop order issued under section 77h of this 


title is in effect as to the security), or such shorter period as the 
Commission may specify by rules and regulatio: order, and 


(C) transactions as to securities constituting the whole or a 
part of an unsold allotment to or subscription by such dealer as a 
participant in the distribution of such securitics by the issucr or 
by or through an underwriter. 
With respect to transactions referred to in clause (B), if securities 
of the issuer have not previously been sold pursuant to an earlier ef- 
fective registration statement the applicable period, instead of forty 
days, shall be ninety days, or such shorter period as the Commission 
may specify by rules and regulations or order. 
(4) brokers’ transactions executed upon customers’ orders on any 
exchange or in the over-the-counter market but not the solicitation of 
such orders. 


May 27, 1933, c. 38, Title I, § 4, 48 Stat. 77; June 6, 1934, c. 404, § 203, 


48 Stat. 906; Aug. 10, 1954, c. 667, Title I, § 6, G8 Stat. 684; Aug. 20, 
1964, Pub.L. 88-467, § 12, 78 Stat. 580. 


§ 77e. Proh'bitions relating to injerstate commerce and the 
inails 
(a) Unless a registration statement is in effect as to a security, it 
shall be unlawfui for any person, directly or indirectly — 


(1) to make use of any means or instruments of transportation 
or communication in interstate commerce or of the mails to sell 
such security through the use or medium of any prospectus or 
otherwise; or 

(2) to carry or cause to be carried through the mails or in inter- 
state commerce, by any means or instruments of transportation, 
any such security for the purpose of sale or for delivery after sale. 

(b) It shall be unlawful for any person, directly or indirectly— 


(1) to make use of any means or instruments of transportation 
or communication in interstate commerce oF of the mails to carry 
or transmit any prospectus relating to any security with respect 
to which a registration statement has been filed under this sub- 
chapter, unless such prospectus meets the requirements of section 
77j of this title; or 

(2) to carry or cause to be carried through the mails or in in- 
terstate commerce any such security for the purpose of sale or for 
delivery after sale, unless accompanied or preceded by a pros- 
pectus that meets the requirements of subsection-(a) of section 
G71j of this title. 

(c) It shall be unlawful for any person, directly or indirectly, to 
make use of any means or instruments of transportation or communica- 
tion in interstate commerce or of the mails to offer to sell or offer to 
buy through the use or medium of any prospectus or otherwise any 
ccurity, unless a registration statement ag been filed as to such 
ecurity, or while the registration statement is the subject of a refusal 
order or stop order or (prior to the effective date of the registration 
statement) any public proceeding or examination under section 77h 
of this title. 


May 27, 1933, c. 38, Title I, § 5, 48 Stat. 77; June 6, 1934, c. 404, § 
204, 48 Stat. 906; Aug. 10, 1954, c. 667, Title I, § 7, 68 Stat. 684. 
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§ 77g. Information required in registration statement 


The registration statement, when relating to a security other than 
a security issued by a foreign government, or political subdivision 
thereof, shall contain the information, and be accompanied by the docu- 
ments, specified in Schedule A of section 77aa of this title, and when 
relating to a security issued by a foreign government, or political sub- 
division thereof, shall contain the information, and be accompanied 
by the documents, specified in Schedule B of section 77aa of this title; 
except that the Commission may by rules or regulations provide that 
any such information or document need not be included in respect of 
any class of issuers or securities if it finds that the requirement of 
such information or document is inapplicable to such class and that 
disclosure fully adequate for the protection of investors is otherwise 
required to be included within the registration statement. If any ac- 
countant, engineer, or appraiser, or any person whose profession gives 


authority to a statement made by him, is named as having prepared 
or certified any part of the registration statement, or is named as 
having prepared or certified a repert or valuation for use in connec- 
tion with the registration statement, the written consent of such per- 
son shall be filed with the registration statement. If any such person 
is named as having prepared or certified a report or valuation (other 
than a public official document or statement) which is used in connec- 
tion with the registration statement, but is not named as having pre- 
pared or certified such report or valuation for use in connection with 
the registration statement, the written consent of such person shall 
be filed with the registration statement unless the Commission dis- 
penses with such filing as impracticable or as involving undue hard- 
ship on the person filing the registration statement. Any such regis- 
tration statement shall contain such other information, and be accom- 
panied by such other documents, as the Commission may by rules or 
regulations require as being necessary or appropriate in the public 
interest or for the protection of investors. 


May 27, 1933, c. 38, Title I, § 7, 48 Stat. 78. 


§ 77j. Information required in prospectus 


(a) Except to the extent otherwise permitted or required pursuant 
to this subsection or subsections (c), (d), or (e) of this scction-— 


(1) a prospectus relating to a security other than a security 

« issued by a foreign government or political subdivision thereof, 

shall contain the information contained in the registration state- 

ment, but it need not include the documents referred to in para- 

graphs (28) to (32), inclusive, of schedule A of section 772a of 
this title; 


(2) a prospectus relating to a security issued by a foreign gov- 
ernment or political subdivision thereof shall contain the informa- 
tion contained in the registration statement, but it need not in- 
clude the documents referred to in paragraphs (13) and (14) of 


schedule B of section 77aa of this title; 


(3) notwithstanding the provisions of paragraphs (1) and (2) 
of this subsection when a prospectus is used more than nine 
months after the effective date of the registration statement, the 
information contained therei: shall be as of a date not more than 
sixteen months prior to such use, so far as such information is 
known to the user of such prospectus or can be furnished by such 
user without unreasonable effort or expense; 


(4) there may be omitted from any prospectus any of the in- 
formation required under this subsection which the Commission 
may by rules or regulations designate as not being necessary or 
appropriate in the public interest or for the protection of investors. 


§ 77k. Civil liabilities on account of false registration state- 
ment 


(e) The suit authorized under subsection (a) of this section may 
be to recover such damages as shall represent the difference between 
the amount paid for the security (not exceeding the price at which 
the security was offered to the public) and (1) the value thereof as 
of the time such suit was brought, or (2) the price at which such 
security shall have been disposed of in the market before suit, or 
(3) the price at which such security shall have been disposed of after 
suit but before judgment if such damages shall be less than the dam- 
ages representing the difference between the amount paid for the 
security (not exceeding the price at which the security was offered 
to the public) and the value thereof as of the time such suit was 
brought: Provided, That if the defendant proves that any portion 
or all of such damages represents other than the depreciation in value 
of such security resulting from such part of the registration state- 
ment, with respect to which his liability is asserted, not being true or 
omitting to state a material fact required to be stated therein or neces- 
sary to make the statements therein not misleading, such portion of 
or all such damages shall not be recoverable. In no event shall any 
underwriter (unless such underwriter shall have knowingly received 
from the issuer for acting as an underwriter some benefit, directly 
or indirectly, in which all other uuderwriters similarly situated did 
not share in proportion to their respective interests in the under- 
writing) be liable in any suit or as a consequence of suits authorized 
under subsection (a) of this section for damages in excess of the total 
price at which the securities underwritten by him and distributed to 
the public were offered to the public. In any suit under this or any 
other section of this subchapter the court may, in its discretion, re- 
quire an undertaking for the payment of the costs of such suit, in- 
eluding reasonable attorney's fees, and if judyment shall be rendered 
against a party litigant, upon the motion of the other party litigant, 
such costs may be assessed in favor of such party litigant (whether or 
not such undertaking has been required) if the court believes the suit 
or the defense to have been without merit, in an amount sufficient to 
reimburse him for the reasonable expenses incurred by him, in con- 
nection with such suit, such costs to be taxed in the manner usually 
provided for taxing of costs in the court in which the suit was heard. 


§ 771. Civil liabilities arising in connection with prospectuses 
aud communications 
Any person who— 


(1) offers or sells a security in violation of section 77e of this 
title, or 


(2) offers or sells a security (whether or not exempted by the 
provisions of section 77c of this title, other than paragraph (2) of 
subsection (a) of said section), by the use of any means or in- 
struments of transportation or communication in interstate com- 
merce or of the mails, by means of a prospectus or. oral communi- 
cation, which includes an untrue statement of a material fact or 
omits to state a material fact necessary in order to make the 
statements, in the light of the circumstances under which they 
were made, not misleading (the purchaser not knowing of such 
untruth or omission), and who shall not sustain the burden of 
proof that he did not know, and in the exercise of reasonable care 
could not have known, of such untruth or omission, 


shall be liable to the person purchasing such security from him, who 
may sue either at law or in equity in any court of competent jurisdic- 


tion, to recover the consideraticn paid for such security with interest 
thereon, less the amount of any income received thereon, upon the ten- 
der of such security, or for damages if he no longer cwns the security. 


May 27, 1933, c. 38, Title I, § 12, 48 Stat. 84; Aug. 10, 1954, c. 667 
Title I, § 9, 68 Stat. 686. : 


§ 77m. Limitation of actions 


_ No action shall be maintained to enforce any liability created under 
section 77k or 771(2) of this title unless brought within one year after 
the discovery of the untrue statement or the omission, or after such 
discovery should have been made by the exercise of reasonable dili- 
gence, or, if the action is to enforce a liability created under section 
7ili1) of this title, unless brought within one year after the violation 
upon which it is based. In no event shall any such action be brought 
te enforce a liability created under section 77k or 771(1) of this title 
more than three years after the security was bona fide offered to the 
public, or under section 771(2) of this title more than three years after 
the sale. 


May 27, 1933, c. 38, Title I, § 13, 48 Stat. 84; June 6, 1934, c. 404, § 
207, 48 Stat. 908. 


§ 77s. Special powers of Commission 


(a) The Commission shall have authority from time to time to 
make, amend, and rescind such rules and regulations as may be neces- 
sary to carry out the provisions of this subchapter, including rules 
and regulations governing registration statements and prospectuses 
for various classes of securities and issuers, and defining account- 
ing, technical, and trade terms used in this subchapter. Among other 
things, the Commission shall have authority, for the purposes of this 
subchapter, to prescribe the form or forms in which required infor- 
mation shall be set forth, the items or details to be shown in the bal- 
ance sheet and earning statement, and the methods to be followed in 
the preparation of accounts, in the appraisal or valuation of assets 
and liabilities, in the determination of depreciation and depletion, in 


the differentiation of recurring and nonrecurring income, in the dif. 
ferentiation of investment and operating income, and in the prepara- 
tion, where the Commission deems it necessary or desirable, of con- 
solidated balance sheets or income accounts of any person directly 
or indirectly controlling or controlled by the issuer, or any person 
under direct or indirect common control with the issuer; but insofar 
as they relate to any common carrier subject to the provisions of 
section 20 of Title 49, the rules and regulations of the Commission 
with respect to accounts shall not be inconsistent with the requirements 
imposed by the Interstate Commerce Commission under authority of 
such section. The rules and regulations of the Commission shall be 
effective upon publication in the manner which the Commission shall 
prescribe. No provision of this subchapter imposing any liabilit, 
shall apply to any act done or omitted in good faith in conformity 
with any rule or regulation of the Commission, notwithstanding that 
such rule or regulation may, after such act or omission, be amended 
or rescinded or be determined by judicial or other authority to be 
invalid for any reason. 


§ 78j. Manipulative and deceptive devices 


It shall be unlawful for any person, directly or indirectly, by the 
use of any means or instrumentality of interstate commerce or of the 
mails, or of any facility of any national securities exchange— 


(a) To effect a short sale, or to use or employ any stop-loss order 
in connection with the purchase or sale, of ~ny security registered 
on a national securities exchange, in contravention of such rules and 
regulations as the Commission may prescribe as necessary or appro- 
priate in the public interest or for the protection of investors. 


(b) To use or employ, in connection with the purchase or sale of 
any security registered on a national securities exchange or any se- 
curity not so registered, any manipulative or deceptive device or con- 
trivance in contravention ci such rules and regulations as the Commis- 
sion may prescribe as necessary or appropriate in the public interest 
or for the protection of investors. 


June 6, 1934, c. 404, § 10, 48 Stat. 891. 


§ 7Sw. Rules and regulations; annual reports 


(a) The Commission and the Board of Governors of the Federal 
Reserve System shall each have power to make such rules and regu- 
lations as may be necessary for the execution of the functions vest- 
ed in them by this chapter, and may for such purpose classify issu- 
ers, securities, exchanges, and other persons or matters within their 
respective jurisdictions. No provision of this chapter imposing any 
liability shall apply to any act done or omitted in good faith in con- 
formity with any rule or regulation of the Commission or the Board 


of Governors of the Federal Reserve System, notwithstanding that 
such rule or regulation may, after such act or omission, be amended 
or rescinded or be determined by judicial oc other authority to be 
invalid for any reason. 


{b) The Commission and the Board of Governors of the Federal 
Reserve System, respectively, shall include in their annual reports 
to Congress such information, data, and recommendation for further 
legislation as they may deem advisable with regard to matters with- 
in their respective juzisdictions under this chapter. The Commis- 
sion shall include in its annual reports to the Congress for the 
fiscal years ended on June 30 of 1965, 1966, and 1967 information, 
data, and recommendations specifically related to the operation of 
the amendments to this chapter made by the Securities Acts Amend- 
ments of 1964. 


June 6, 1934, c. 404, § 23, 48 Stat. 901; Aug. 23, 1935, c. 614, § 203 
(a), 49 Stat. 704; May 27, 1936, c. '62, § 8, 49 Stat. 1379; Aug. 20, 
1964, Pub.L. 88-467, § 10, 78 Stat. 88a. 


§ 78w. Mules, regulations, and orders; annual reports 

{a)(1) The Commission, the Board of Governors %1f the Federal Re- 
serve System, and the other agencies enumerated in section 78¢(a) (34) 
of this title shall each have power to make such rules and resulatioas as 
may be necessary or appropriate to implement the provisions of this chap- 
ter for which they are responsible or for the execution of the functions 
vested in them by this chapter, and may for such purposes clissify per- 
sons, securities, transactions, statements, upplications, repo ris, and otver 
matters within their respective jurisdictions, and prescribe ep water, lesser, 
or different requirements for different classes thereof. No pravision of 
this chapter imposing any liability shall apply to any act done or omitted 
in good faith in conformity with a rule, regulation, or order of the Com- 
mission, the Board of Governors of the Federal Reserve System, other 
agency enumerated in section 78c(a)(34) of this title, or any self-regula- 
tory organization, notwithstanding that such rule, regulation. or order 
may thereafter be amended or rescinded or determined by judicial or 
other authority to be invalid for any reasen. 


§ 78fF. Penalties 


(a) Any person who willfully violates any provision of this chapter, 
or any rule or regulation thereunder the violation of which is made 
unlawful or the cbservance of which is required under the terms of 
this chapter, or any person who willfully and knowingly makes, or 
causes to be made, any statement in any application, report, or docu- 
ment required to be filed under this ch->ter or any rule or regulation 
thereunder or any undertaking con’. «+ in a registration statement 
as provided in subsection (d) of seci... (80 of this title, which state- 
ment was false or misleading with respect to any material fact, shall 
upon conviction be fined not more than $10,000, or imprisoned not more 
than two years, or both, except that when such person is an exchange, 
a fine not exceeding $500,000 may be imposed; but no person shall be 
subject to imprisonment under this section for the violation of any 


rule or regulation if he proves that he had no knowledge of such rule 
or regulation. 


(b) Any issuer which fails to file information, documents, or re- 
Ports required to be filed under subsection (d) of section 780 of this 
title or any rule or regulation thereunder shall forfeit to the United 
States the sum of $100 for each and every day such failure to file 
shall continue. Such forfeiture, which shall be in lieu of any crim- 
inal penalty for such failure to file which might be deemed to arise 
under subsection (a) of this section, shall be payable into the Treas- 
ury of the United States and shall be recoverable in a civil suit in 
the name of the United States. 


(c) The provisions of this section shall not apply in the case of 
ary violation of any rule or regulation prescribed pursuant to para- 
graph (3) of subsection (c) of section 780 of this title, except a vio- 
lation which consists of making, or causing to be made, any statement 
in any report or document required to be filed under any such rule or 
regulation, which statement was at the time and in the light of the 
circumstances under which it was made false or misleading with re- 
spect to any material fact. 


June 6, 1934, c. 404, § 32, 48 Stat. 904; May 27, 1936, c. 462, § 9, 49 


Stat. 1380; June 25, 1938, c. 677, § 4, 52 Stat. 1076; Aug. 20, 1964, 
Pub.L. 88-467, § 11, 78 Stat. 580. 


.” Employment of Manipulative oe ‘ o 
Deceptive Devices ae sins 


Reg. § 240.10b-5. It sha‘! be unlawful tor any person, directly or indirectly, 
by the use of any means or instrumentality of interstate commerce, or of the 
mails, or of any facility of any national securities exchange, Ss 

(a) to employ any device, scheme, or artifice to defraud, 
+ -(b) to make any untrue statement of a materia! fact or to omit to state 
a material fact necessary in order to make the statements made, in the light 
of the circumstances under which they were made, not misleading, or — 


(c) to engage in any ac‘, practice, or course of bi:siness which operates 
or would operate as a fraud or deceit upon any person, 
in connection with the purchase or sale of any security. 


[Adopted in Release No. 34-3230, May 21, 1942, 13 F. R. 8177.] 


Prohibition Against Trading by Persons 
Interested in a Distribution 


—> Reg. § 240.10b-6 is proposed to be amended. For text of the pro- 
posal, see subsection (#) below. CCH. 


Reg. § 240.10b-6. (a) It shal! constitute a “manipulative or deceptive 
device or contrivance” as used in Section 10(b) of the Act for any person, 

(1) who is an underwriter or prospective underwriter in a particular 
distribution of securities, or 


(2) who is the issuer or other person on whose behalf such a distribution 
is being made, or 


(3) who is a broker, dealer, or other person who has agreed to participate 
or is participating in such a distribution, 
directly or indirectly, by the use of any means or instrumentality of interstate 
commerce, or of the mails, or of any facility of any national securities ex- 
change, either alone or with one or more other persons, to bid for or purchase 
for any account in which he has a beneficial interest, any security which is 
the subject of such distribution, or any security of the same class and series, 
or any right to purchase any such security, or to cab to induce any 
persen to purchase any such security or right until after he has completed 
his participation in such distribution; provided, however, that this rule shali 
not prohibit (1) transactions in connection with the distrieution effected 
otherwise than on a securities exchange with ine issuer or other person or 
persons on whose behalf such distribution is being made or among under- 
writers, prospective underwriters or other persons who have agreed to 
participate or are participating in such distribution; (2) unsolicited privately 
negotiated purchases, each involving a substantial amount of such security, 
effected neither on a securities exchange nor from or through a broker or 
dealer; or /?* ourchases by an issuer effected more than forty days after the 
commence vf the distribution for the purpose of satisfying a sinking fund 
or similar . tion to which it is subject; or (4) odd-lot transactions (and 
the off-set, | sund-iot transactions hereinafter referred to) by a person 
registered as an odd ict dealer in such security on a ational securities 
exchange who offsets such odd-lot transactions in such security by round-iot 
transactions as promptly:as possible; or (5) brokerage transactions not 
involving solicitation of the customer's order; or (6) offers to sell or the 
solicitation of offers to buy the securitics being distributed (including se- 
curities or rights acquired in stabilizing) or securitics or rights offered as 
principal by the person making such offer to sell or solicitation; or (7) the 
exercise of any right or conversion privilege to acquire any security; or (8) 
stabilizing transactions not in violation of §240.10b-7; or (9) bids for or 
purchases of rights not in violation of § 240.10b-8; or (10) transactions effected 
on a national securities exchange in accordance with the provisions of a plan 
filed by such exchange under § 240.10b-2(d) and declared effective by the 
Commission; or (11) purchases or bids by an underwriter, prospective under- 
writer or dealer otherwise than on a securities exchange, 10 or more busi- 
ness days prior to the proposed commencement of such distribution (or 5 
or inore business days in the case of unsolicited purchases), if none of such 
purchases or bids are for the purpose of creating actual, or apparent, active 
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trading in or raising the price of such security. In the case of securities 
offercd pursuant to an effective registration statement under the Securities 
Act of 1933 the distribution shall not be deemed to commence for purposes 
of this clause (11) prior to the effective date of the registration statement. 

(b) The distribution of a security (1) which is immediately exchangeable 
for or convertible into another security, or (2) which entitles the holder there- 
of immediately to acquire another security, shall be deemed to include a 
distribution of such other security within the meaning of this rule. 

(c) The following shail be applicable for the purposes of this rule: 

(1) The term “underwriter” means a person who “ias agreed with an is- 
suer or other person on whose behalf a distribution is to be made (A) to 
purchase securities for distribution or (B) to distribute securities for or on 
behalf of such issuer or other person or (C) to manage or supervise a 
distribution of securities for or on behalf of such issuer or other person. | 

(2) The term “prospective underwriter” means a person (A) who has 
agreed to submit or has submitted a bid to become an underwriter of securities 
as to which the issuer, or other person on whose behalf the distribution is to 
be made, has issued a public invitation for bids, or (B) who has reached an 
understanding, with the issuer or other person on whose behalf a distribution 
is to be made, that he will become an underwriter, whether or not the term 
and conditions of the underwriting have been agreed upon. . ' 

(3) A person shall be deemed to have completed his participation in a 
particular distribution as follows: (A) the issuer or other person on whose 
behalf such distribution is being made, when such distribution is completed; 
(B) an underwriter, when he has distributed his participation, including all 
other securities of the same class acquired in connection with the distribution, 
and any stabilization arrangements and trading restrictions with respect 
to such distribution to which he is a party have been terminated; (C) any 
other person, when he has distributed his participation. A person, including 
an underwriter or dealer, shall be deemed for purposes of this paragraph 
(c) (3) to have distributed securities acquired by him for investment. 


(d) The provisions of this rule shall not apply to any of the following 
securities: (1) “exempted securities” as defined in Section 3(a)(12) of the 
Act, including securities issued, or guaranteed both as to principal and 
interest, by the International Bank for Reconstruction and Development; or 
(2) face-amount certificates issued by. a face-amount certificate company, or 
redeemable securities issued by an open-end management company or a unit 
investment trust. Any terms used in clause (2) of this paragraph (d) which 
are defined in the Investment Company Act of 1940 shall have the meanings . 
specified in such Act. |: a eee. ee 

_(e) The provisions of this rule shall not apply to any distribution. of 
securities bs: an issuer to its employees,-or to employces of its subsidiaries, or 
to a trustee or other person acquiring such securities for the account of such 
employees, pursuant to (1) a stock option plan involving only “qualified stock 
options”, or qualifying as an “employee stocl: purchase plan” as those terms 
are defined in Sections 422 and 423 of the Internal-Revenue Code of 1954, as 
amended or “restricted stock options” as. defined in Section 424(b) of the 
Internal Revenue Code of 1954, as amended, provided however, that for the 
purposes of this paragraph an option which ineets all of the conditions of that 
Section other than the date of issuance shall be deemed to be “restricted stock 
options” or (2).a savings, investment or stock purchase plan providing for 
both (A) periodic payments (or payroll deductions) for acquisition of se- 


curities by participating employees and (B) periodic purchases of the securi- 
ties by participating employees, or the person acquiring them for the account 
of such employees. “ i 


(f) This rule shall not prohibit any transaction or transactions if the 
Commission, upon written request or upon its own motion, exempts such 
transaction or transactions, either unconditionally or on specified terms and 
conditions, as not constituting a.manipulative or deceptive device or con- 
trivance comprehended within the purpose of this rule. - RAN 

[4 lopted in Release No. 34-5194, August 15, 1955, 20 F. R. 5075 ; amended 
by Release No. 34-5208, August 24, 1958, 20 F. R. 6154; Release No. 34-7403, 
September 9, 1964, 29 F. R. 12693; and by Releases No. 33-4733 and No. 34 
7467 (| 77,155), effective November 20, 1964, 29 F. R. 16856.] 


[Availability of “Broker's Exemption”’ 
to Customer of Broker] 


3—> This release refers to the Act as in effect prior to the 1964 amend- 
ments. CCH. 


Release No. 33-131, March 13, 1934, 11 F. R. 10946. 


17 CFR 231.131. Extract from letter of Federal Trade Commission dis- 
cussing the availability of a “broker’s exemption” to the customer of the 
broker. The Federal Trade Commission today made public an extract from a 
letter in response to an inquiry concerning the application of Section 4 (2) of 
the Securities Act. This release supplements Release No. 97 (17 CFR. 231.97), 
published December 28, 1933 [{] 1021—1029], containing extracts from other 
letters discussing the application of the act to various situations. 

16. Section 4 (2). Certain corporations having unissued stock and others 
having treasury stock which was originally issued before the effective date 
of the Securities Act proposed to sell such stock through brokers on the stock 
exchange. The question was raised whether Section 4 (2) of the Securities 
Act made it unnecessary for the issuing corporations to register such stock 
before ordering its sale. The following is the comment contained in the 
letter: ‘ 

Apparently the exemption provided by Section 4 (2) of the Securities 
Act applies only to the broker’s part of a broker's transaction. It does not 
extend to the customer. Whether the customer is excused from complying 
with the requirements of Section 5 depends upon his own status or upon the 
character of the transaction in which he, himself is engaged. In other words, 
therefore, ar issuer selling through a broker on the stock exchange would 
be subject to Section 5 of the Act. This would be true whether the securities 
sold by the issuer were unissued or treasury stock. 

The House Report on the Securities Act (H. R. No. 85, 73rd Congress, 
lst Session), at page 16, contains comment on this section of the Act which 


involves the interpretation which I have outlined above. Under this exemp- 
tion, it is stated, “Purchasers, provided they are not dealers, may thus in the 
event that a stop order has been entered, cut their losses immediately, if 
there are losses, by disposing of the securities. On the other hand, the entry 
of a stop order prevents any further distribution of the security.” This state- 
ment indicates that dealers (in the period of one year after date of public 
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offeriny) would be unable to sell through brokers, securities for which no 
registration statement was in effect in accordance with the provisions of Sec- 
tion 5 (a). The same restriction must, of caurse, apply to issuers and uncer- 
writers. Obviously, the committee did not conceive that the exemption 
extended to the broker’s customer. 


[Treasury Stock] 


Under this ruling, treasury stock, originally issued before the effective 
date of the Securities Act of .933, must be registered under that act before 
it may be sold. 


[Release No. 33-131, March 13, 1934, 11 F. R. 10946.] 


{Issuance of Prospectuses to Customers in 
Connection with Trading in 
Registered Securities] 


Release No. 33-2623, July 25, 1941, 11 F. R. 10964. 


17 CFR 231.2623. Opinion of General Counsel concerning the applica- 
tion of the third clause of section 4(1) in various situations. 


I have been asked to express my opinion as to the circumstances under 
which brokers and dealers must use prospectuses in connection with trading 
in the securities of American Telephone and Teiegraph Company covered by 
the registration statement which became effective under the Securities Act on 
July 15, 1941. 


* 


[Nature of the Offering] 


In order to make my discussion more clearly understandable in its appli- 
cation to the various concrete situations which may arise, I shall first describe 
briefly the nature of the offering in question. The registration statement 
covered $233,584,900 in principal amount of debentures of the Company, pro 
posed to be offered by the Company pro rata to its existing stockholders, with- 
out the intermediation of any underwriters. The statement covered also full 
and fractional warrants which the Company proposed to deliver to its stock- 
holders in evidence of their right to purchase debentures from the Company 
These warrants were to be issued to all stockholders of record at the close of 
business on July 25, 1941, and the registration statement specified that the 
warrants would actually be issued to stockholders on or about August 4, 1941 
The warrants by their terms were required to be exercised on or before August 
29, 1941. Pursuant to an order of the Commission entered on July 11, 1941. 
the registration statement became effective at 4:45 P. M., E. S. T., on July 
15, 1941. So far as practicable, prospectuses were made generally available 
by the Company on July 16, 1941. 


[Use of Mails or Instrumentalities of Interstate 
Commerce] 


Before discussing the legal requirements which have been applicable 
since the registration statement became effective, I should like to point out 
that until the statement became effective it was illegal for any broker or dealer 
to use the mails or instrumentalities of interstate commerce tc offer or sell 
either the debentures or the warrants on a when-issued basis. This was 
clearly stated in a release published by the Commission on July 9, 1941 
(Securities Act Release No. 2613). Apparently, it was not sufficiently under- 
stood that the prohibition of the statute extended not only to offers and sales 
for immediate execution, but also to solicitations of orders which were not to 
be given and executed until after the effective date of the statement. Thus, 
a circular distributed by a broker or dealer to his customers, describing the 
debentures and the rights and suggesting that he would be glad to receive and 
execute orders after the statement became effective, was no less a violation 
of the statute than a circular inviting the immediate submission of orders 
before the effective date. The same would be true even if the circular carried 
a “hedge clause” specifically disclaiming any intent to solicit orders. If the 
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circular in fact constituted a solicitation of orders it could not be brought 
within the law by mere formal disclaimers. 


Now that the statement has become effective, there is no prohibition 
against offering rights or debentures, or soliciting orders to buy them, whether 
on a when-issued or an issued basis. However, the Act requires that if any 
prospectus relating to a registered security is transmitted through the mails 
or in interstate commerce, that prospectus must be in the form of, or accom- 
panied or preceded by the formal prospectus filed by the issuer with its regis- 
tration statement. (For convenience, I shall call this prospectus a “formal 
prospectus.” In the Act it is referred to as a “prospectus that meets the 
requirements of section 10.) Furthermore, even if in a particular sale no 
use is made of the mails or interstate commerce to offer the security, or to 
solicit crders to buy it, the security itself must still be accompanied or pre- 
ceded by the formal prospectus when the security is delivered through the 
mails or in interstate commerce. 


[Scope of Term “Prospectus”] 


In applying these principles to particular situations, brokers and dealers 
should appreciate that the term “prospectus” as used in the Securities Act 
covers more than the kind of formal document which the layman ordinarily 
has in mind when he uses the term. Under the Act a “prospectus” includes 
every kind of written communication which attempts or offers to dispose of, 
or solicits an offer to buy, a security for value, or which constitutes a contract 
of sale or disposition of a security for value. If the term “prospectus” is con- 
strued in accordance with its language and spirit, it must in my opinion be 
read to cover any document which is designed to procure orders for a security, 
or to effectuate the disposition of a security, whether or not the document pur- 
Jones on its face to offer the security for sale, or otherwise to dispose of it for 
value. 


Concrete Examples 
[ p 


In the light of these general principles let me discuss concrete examples 
which will illustrate in greater detail the application of the prospectus recuire- 
ments of the Act to transactions occurring after the effective date oi the 
registration statement. 


Question 1. John Doe, a dealer, writes a letter to Richard Roe, one of his 
customers, offering him warrants, on a when-issued basis, for ten $100 de- 
bentures. Must John Doe send a copy of the formal prospectus with his letter? 


Answer. Yes. John Doe’s letter itself falls within the broad definition 
of “prospectus” in the Act. As such, it must, in order to comply with the Act, 
either be in the form of the formal prospectus—which it obviously is not—or 
else be preceded or accompanied by a formal prospectus. 


Question 2. Instead of writing a letter to Richard Roe, John Doe calls him 
on the telephone and offers him the warrants. Richard Roe accepts; and John 
Doe thereupon mails him a confirmation of the sale. Must John Doe send 
a copy of the formal prospectus with his confirmation? 


Answer. Yes. The term “prospectus” is defined in the Act broadly to 
include within its meaning an ordinary confirmation; and since the confirma- 
tion is not itself a formal prospectus, it, like the offering letter in Question 1, 
must be accompanied or preceded by a formal prospectus. 
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Question 3.1 John Doe happens to know that his customer, Richard Roe, 
is already a stockholder of American Telephone and Telegraph Company, and 
has therefore already received a prospectus from the Company itself. Must 
ay Doe still, in the situation described in Questions 1 and 2, send Richard 

oe a formal prospectus? 


Answer Yes. In requiring that a letter offering registered securities, or 
a confirmation, must be accompanied or preceded by a formal prospectus, the 
Act requires further that this formal prospectus shall have been sent or given 
—not by anyone, but by the person who sent the letter or confirmation, or by 
his principal. John Doe is not acting for American Telephone and Telegraph 
Company. Consequently, the fact that Richard Roe has received a prospectus 
from American Telephone and Telegraph Company does not affect the re- 
sponsibility that John Doe has to comply with the prospectus requirements. 


Question 4. On August 5, 1941, John Doe telephones Richard Roe, his 
customer, and states that he has warrants for ten $100 debentures, and will be 
glad to sell them to Richard Roe. Richard Roe accepts the offer. John Doc 
thereupon immediately puts the warrants in an envelope, and mails them to 
Richard Roe. Must John Doe enclose also a copy of the formal prospectus? 


Answer. Yes. The Act requires that registered securities, when de- 
livered through the mails or in interstate commerce, shall be preceded or ac- 
companied by a formal prospectus; and since John Doe made an oral offer, 
without sending a formal prospectus, he must send one with the warrants. 


Question 5. In the course of the conversation described in Question 4, 
Richard Roe mentions that he is already a stockholder of American Telephone 
and Telegraph Company, and so has received a copy of the prospectus. Must 
John Doe nevertheless send him another copy? 


Answer. No. In requiring that securities, when delivered, be accompanied or 
preceded by a prospectus, the Act does not require that the prospectus shall 
have been sent or given by the person making the delivery. It is enough that the 
purchaser shall already have received a prospectus from some source. (Owing 
to the particular wording of the Act, this situation must be carefully dis- 
tinguished from the case in Question 3.) 


Question 6. John Doe, a broker, receives an unsolicited telephone call 
from Richard Roe, as!ing him to purchase for Richard Roe’s account warrants 
for ten $100 debentures. John Doe does so and sends them to Richard Roe by 
mail. Must he send a copy of the prospectus with the warrants? 


Answer. No. The prospectus requirements of the Act do not apply to 
unsolicited brokers’ transactions, whether executed on an exchange or over 
the counter. 


Question 7, Richard Roe telephones John Doe, his broker, and states that 
he has certain warrants which he would like John Doe to sell for his account. 
John Doe does so, and sends him a confirmation of the transaction. Must 
John Doe at the same time send hima copy of the prospectus? 


1 Question and answer No. 3 of Release No. 
33-2623 are considered to be inoperative because 
a 1954 amendinent of Section 2(10) [f 1451). 
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Answer. No. In confirming a sell order on a brokerage basis, John Doe 
is not within the prospectus requirements of the Act. 


Question 8.2, Pursuant to the sell order received in Question 7, John Doe 
sells Richard Roe’s warrants to Henry Hoe, another dealer, who purchases for 
his own account. Must John Doe, in confirming the sale to Henry Hoe, or in 
delivering the warrants to him, send him a copy of the prospectus? 


Answer? No. Jolin Doe, in making the sale, is completing the execution 
of an unsolicited brokerage order, and therefore is exempt from the prospectus 
requirements. 


Question 9. John Doe writes to his customer Richard Roe, whom he 
knows to be a stockholder of American Telephone and Telegraph Company 
and offers to sell for him the warrants he has received. Must Jolin Doe send 
Richard Roe a forma! prospectus with his letter? 


Answer. No, since he is offering to sell for him, not to him. 


Question 10.2 As a result of the letter described in Question 9, Richard 
Roe gives John Doe a sell order, and John Doe sells the nghts to Henry Hoe. 
When he mails the warrants to Henry Hoe, must he send a copy of the p 
spectus with them? 


Answer. Yes. The transaction, although on a brokerage basis, results from a 
solicitation, and consequently the prospectus requirements are applicable to 
John Doe’s sale to Henry Hoe. 


Question 11. John Doe writes a letter to Richard Roe, his customer, 
offering to purchase rights for his account. Must John Doe enclose in his 
letter a copy of the prospectus? 


Answer. Yes. Even though John Doe acts as broker in the transaction, 
he is soliciting an offer to buy, and is therefore subject to the prospectus re- 
quirements of the Act. 


In an effort to be of the greatest assistance to brokers and dealers in the 
practical conduct of their business, I have endeavored to state the foregoing 
illustrative questions and answers in as non-technical a fashion as possible. 
Anyone desiring more detailed information as to the statutory basis for the 
answers I have given, or wishing information as to any situations which I 
have not covered, is welcome to address a further inquiry to this office. 


[Release No. 33-2623, July 25, 1941, 11 F. R. 10964.] 


? Questions und arswers No. & and 10 of Re- 
lease No. 33-2623 were superseded by Reg. 
$ 230.154, now rescinded. See { 2985.14. CCH. 
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. ‘SECURITIES AND EXCHANGE COMMISSION 
+ Washington, D. Cc. 


SECURITIES ACT OF 1933 j 
Release No. 3421 fy 
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The Securities and Exchange Commission today adopted o new rule, designated 
as Rule 154 under the Securities Act of 1933, which defines the term “solicitation” 
in connection with the exemption for unsolicited brokerage transactions in Section 


4 (2) of the Act. 


Section 4 (2) exempts from the registration and prospectus requirements of 
the Act: 


"Brokers' transactions, executed upon customers! ordera on any exchange or 
in the open or counter market, but not the solicitation of such orders." 


The interpretation of Section 4 (2) has been the subject of considerable doubt. 
The purpose of the new rule is to settle some interpretative questions relating to 
the meaning of tha word "solicitation" in that section. 


_ Paragraph (a) of the rule provides that the term "solicitation of auch orders" 
shall be deemed to include "the solicitation of an order to buy a security, but 
shall not be deemed to include the solicitation of an order to sell a security." 
For reasons set forth by the Commission in Brooklyn Manhattan Trensit Corporation, 
1 SEC 147, 171-2 (1935), if the broker solicits the purchaser to buy the security, 
Section 4 (2) does not provide an exemption either for the solicitation itself 
or for the reaulting transaction. On the other hand, if the broker does not 
eclicit the purchaser to buy, the mere fact that he may solicit the seller to 
sell will not destroy any exemption otherwise available to him under Section 4 (2); 
this construction is based on the fact that the statute 1s designed. primarily for | 
the protection of buyers rather than for the protection of Apsiere« 


While paragraph (a) of the rule makes it clear that there is no exemption for 
tre solicitation of orders to buy, a question remains ag to what constitutes 
“solicitation” where a broker for a seller approaches a dealer who is bidding for 
‘the security or soliciting others to sell it to him. Paragraph (b) of the rule 
provides that, where the dealer's bid or solicitation is in writing, the broker's 
inquiry about it-is not a "solicitation" within the meaning of Section 4 (2), so 
that it does not destroy any exemption otherwise available. Paragraph (b) re- 
cognizes also that, in the over-the-counter market, dealera interested in buy- 
ing e particular security may not publish a quotation or indication of interest 
on it every day or every week. To some extent such quotations are published in 
monthly services, and to allow for the delays incident to such publications the 
rule provides, in effect, that the broker can rely on bids or indications of 
buying interest originating as much as 60 days previously as indicating that a 
dealer is soliciting sell orders, so that the broker, in Sia a the dealer,, _ 
would’ not be deemed to be soliciting hin. 


+: 
a 


Rule 154 is a definition for purposes of Section 4 (2) and is not intended 
to serve, for example, as a definition of the phrase "solicitation of an offer 
to buy" whiGh appears in Section 2 (3) of the Act. Nor is it intended to affect. 
the Comnatession's holding in Ire Haupt & Co., Securities Exchange Act Release No. 
3845 (1946), regarding the applicability of section 4 (2) to transactions by 
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underwriters. The rule supersedes those portions of Securities Act Release 
No. 2623 (11 F. R. 10964, 10965) deaignated as queations and answers 8 and 10. 


The text of the Cu mission's action follows: 


The Securities and Exchange Commission, acting pursuant to authority conferred 
upon it bz the Securities Act of 1933, particularly sections 4 (2) and 19 ol 
thereof, and deeming such action necessary to carry out the provisions of tha 
Act, hereby adopts Rule 154. Since the rule iq an interpretative rule, the 
Comission finda that the preliminary notice and public procedure provided for 
in Section 4 (a) and (b) of the Administrative Procedure Act are unnecessary and 
declares tho rule effective immediately pursuant to Section 4 (c) of that fect. 


The text of the rule follows: 

te 
"Rule 154. pefinition of ‘Solis foltation of Such Ordera' in Sociion 4 (2) for 
Certa'n Purponea. 


"(a) The term ‘solicitation of such orders! in section 4 (2) of the Act 
shall be deemed to include the solicitation of an order to buy a security, but 
shall not be deexed to include the solicitation of an order to e911 4 sscurity. 


"(b) Where within the previous 60 daya a dealer has made a written bid 
for a security or a written poeree tation of offers to s2ll such security, 
tne term "solicitation' in section 4 (2) shall not be deexed to include an 
anquiry regarding the dealer's bid or solicitation." 
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AMENDMENT OF RULE 154 


The Conmission today adopted an amendment of Rule 154 in tho form set forth 
below. The amendment defines the term "brokers! transactions" as used in Section 
4(2) of the Securities Act of 1933 which exempts from the registration and prot 
pectus requirements of the Act — 


"Brokers! transactions, executed upon customers! ordera on any 
exchange or in the open cor counter market, but not tho solicitation 
of such orders." . 


Purpose of Amendment 


As a result of the Conmuission's decision in the Ira Haupt & Company case 
(23 SEC 589 (1946)), doubt has arisen as to the scope of the exemption providod 
by Section 4(2) for brokers' transacticns effected on behalf of controlling 
personS.e 


Rule 154 as originally promlgated in Release No. 3421 (August 2, 1951) 
defined certain terms used in Section 4(2) of the Act but did not attenpt to 
define the term "brokers! transactions". In connection with the study last 
year of recommendations fcr amendment of the various acts administered by the 
Commission (See. H. Rept. 2508, €2d Cong., 2d Sesse, Se Rept. 1036, 83rd Conge, 
2d Sess., HeRepte 1542, E3rd Cong., 2d Se3s.), proposals were recoived from 
various groups for amenduent of Section 1(2) "so as to give relief from the popular 
interpretation" of the Haupt opinion. Neither the bill (S. 2846, 83rd Cong., 2d 
Sess.) reported to the Senate by the Banking and Currency Committee of the Senate 
and to the House of Represciitatives by the Interstate and Foreign Commerce Com 
mittee of the House nor as enacted (P. L. 577, 83rd Cong., 2d Sess.) contained 
any amendment of Section 4(2). However, the Report of the Banking and Currency 
Comittee stated: "Your committee is hopeful that the SEC will give favorable 
consideration to a rule which will deal effectively with the problem and under; -. 
stands tmt the SEC has such a rule under consideration." (Senate Report Nog ~ 
1036, 83rd Conge, 2d Sess. (195) at 7.) 


The Comnissicn, thereafter, in Release Nos 3501 (May 3, 1954) announced a 
proposed amendment of Rule 154, defining certain terms for the purposes of Section 
L(2) of the Act. The proposed amendment of Rule 154 which was circulated for 
comment on May 3, 1954, would have added to Rule 154 a definition of the tern 
‘brokers! transactions" appearing in Section 4(2). This proposal was designed 
to resolve the dcubts of underwriters, dealers and brokers and to make clear that 
the availability of an exemption under Section 4(2) does not turn solely upon the 
question whether the selling stoccholder is a controlling person but involves 
also a determination whether such controlling person, to the actual or constructive 
knowledge of the broxcr, is effecting a distribution of his holdings, 


~ 2. 


The Comnission received numerous written comments and suggestions. After 
apprepriate notice a public hearing was held on July 6, 1954, at which interested 
persons were afforded an opportunity to present their views orally. After cere- 
ful omnsideration of the views, suggestions and comments submitted in writing and 
at the hearing, the Commission published for comment on September 13, 1958, in 
Release Noe 3515, a revised proposal for amendment of Rule 154. The revised pro- 
posal, among other things, suggested certain percentage tests as ready guides for 
routine trading transactions. The Commission received additional comments, the 
substance of certain of which has been incorporated in the amended Rule 154 as 
set forth below. 


The proposed amendment defines the term "brokers! transactions" as used in 
Section 4(2) to iiclude transactions of sale executed by a broker for the account 
of any person controlling, controlled by, or under common control with the issuer 
wiere the broker performs no more than the usual and aistomary broker's functicn; 
receives no more than the usuel and customary commission; neither he nor, to his 
knowledge, his principal solicits orders to buy; and he is not aware of circu 
stances indicating that his principal is an underwriter or engaged in a distri- 
tution of securities. For the purposes of this rule, the teria "aietribution" is 
defined as not applying to transactions which involve amounts not substantial in 
relation to the outstanding securities of the seme class and the aggregate volune 
of trading in the security. 
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than on & securities exchange and, with respect to a security which 

to trading on a securities exchange, the lesser of either 14 of the cubstancing 
securities of the class or the aggregate reported volwnc of trading during any 

ons wees within the preceding 4 calendar wecks. It should be emphasize? that 

pome cs3es which do not fall witiiin the scope of the specific formulas so provided 
may nevertheless, under the circumstances of a particular case, be "brokers! 
transactions" for which the exemption under Section (2) would be available. In 
such cases brokers and their counsel may rely upon the general definition of 
"distritution", 


In view of the significant problems in the area encoupassed by the amended 
rule, the Commission intends to study closely its operation in order to make 
certain that its effects will ba consistent with the purposes of the Act» 
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Statutory pasis — 


This action is taken pursuant to tho Securities Act of 1933, particularly 
Sections 4(2) and 19(a) thereof, the Commission deeming such action necessary to 
carry out the provisions of the Acte 


Text of Amendment 
Rule 154 i9 amended to read as follows: 
RULE 154. DEFINITION OF CERTAIN TERMS USED IN SECTIG! (2) ¢ 
(as) The term "brokers! transactions" in Section 4(2) of the Act shall be 
deemed to include transactions by a broker acting az agent for the account of 
any person controlling, controlled by, or under common control with, the issuer 


of the securities which are the subject of the transactions where— 


(1) the broker performs no more than the usual and customary 
broker's function, 


(2) the broker does no more than execute an order or orders to 
sell as a broker end receives no nore then the usuel or customary 
broker's commission, and the broker's principal, to the knowledge -° 
of the broker, makes no payment in connection with the execution of 
such transactions to any other person, 


(3) neither the broker, nor to his lmowledge his principal, 
t solicits or arranges for the solicitation of orders to buy in anticli- 
- pation of or in connection with such transactions, and 


(4) the broker is not eware of circunstances indicating that 
his principal is an underwriter in respect of the securitico or that 
the transactions are part of & distribution of securities on behalf 
of his principal. 


(bv) For the purpose of paragraph (a) of this Rule, tho torm "distribution" 
shall not epply to transacticns involving an amount not substantial in relation 
to the number of shares or units of the security outstanding and ths agersgate 
volume of trading in such security. Without limiting the generality of the fore- 
going tho term "distribution" shall not be deemed to include a sale or series 
of sales of securities which, together with all other sales of securities of the 
sane class by or on behalf of the-same person within the preceding period of six 
months, will not exceed the following: (1) if the security is traded only other- 
wise than on a securities exchangs, approximately one percent of the shares or 
units of such security outstanding at the time of receipt by the broker of ths 
order to execute such transactions or (2) if the security is admitted to trading 
on a securities exchange the lesser of approximately (A) one percent of the gharods. 
or units of such security outstanding at the tims of recoipt by the broker of the 
order to execute such transactions or (B) the largest aggregate reported voluns 
of trading on securities exchanges during any one week within the four calendar 
wesks preceding the receipt of puch ordre 
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(c) The term "solicitation of such orders" in Section 4(2) of the Act 
shall be deemed to include the solicitation of an order to buy a security, but 
shall not be deemed to include the solicitation of an order to sell a security. 


(d) Where within the previous 60 days a dealer has made a written bid for 
a security or a written solicitation of an offer to sell such security, the term 
"solicitation" in Section 4(2) shall not be deemed to include an inguiry regarding 
the dealer's bia or solicitation. 
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Effective Date 


, 


The foregoing amended rule shall become effective immediately upon publi~ 
cation. 


® 


By the Commission, 


Orval L. Dubois 
Secretary 


Disclosure on Confirmations 


Sec.12, A member at or before the completion of each transaction with a 
; _ customer shall give or send to such customer wriiten notification 
disclosing (1) whether such member is acting as a broker for such customer 
as a dealer for his own account, as a broker for some othe: person or asa 
broker for both such customer and some other person; and (2) in any case in 
which such member is acting as a broker for such customer or for both such 
customer and some other person, either the name of the person from whem 
the security was purchased or to whom it was sold for such customer and 
the date and time when such transaction took place or the fact that such in- 
formation will be furnished upon the request of such customer, and the source 
and amount of any commission or other remuneration received or to be re- 
ceived by such member in connection with the transaction. yf 


Emergency Rule of Fair Practice No. 70-2 


In all cases where a member has a “fail to deliver” or a “fail to 

receive” on its books which is not cleared by it within thirty days 

after it reaches 60 days in age (120 days in the case of foreign securi- 

ties except American Depository Receipts and Canadian securities), 

such shall constitute a violation of Article ITI, Section 1 of the Rules 

of Fair Practice and of this emergency rule. 
[Section I amended effective November 1, 1971.] 

For good cause shown and in exceptional circumstances, in situations 

where it can be demonstrated that 

(1) the member has taken all necessary and reasonable steps to process 
the clearance of transactions and delay has not been occasioned 
on his account, where application of the rule would work hard- 
ship upon public customers and/or the member, and 

(2) where the failure to meet the standards set forth above results 
from an occasional transaction and its peculiar nature such as a 
dispute arising from a legal transfer, 

a member may request exemption from the provisions of Section 1 

hereof by written request to the District Director of his District in 

which his principal office is located who shall have the authority to 

grant exceptions when the above criteria have been met. 

This rule has been promulgated as an emergency rule of fair practice 

pursuant to the provisions of Article VII of the By-Laws of the Cor- 

poration, an emergency having been found to exist by resolution of 

the Board of Governors of the Corporation dated Septermber 22, 1969.* 


Sec. 1. 


(a) All over-the-counter transactions in securities between members, ex- 
cept transactions in securities between members which are compared, cleared 
or settled through the facilities of the National Clearing Corporation and 
which shall be subject to the rules of the National Clearing Corporation and 
except transactions in securities exempted under Section 3(a)(12) of the 
Securities Exchange Act of 1934, shall be subject to the provisions of this 
Code. 


(b) In trades between members, failure to deliver the securities sold, or 
failure to pay for securities as delivered, on or after the settlement date, does 
not effect a cancellation of the contract. The remedy for the buyer or seller 
is provided for by Sections 59 and 60 respectively unless the parties mutually 
consent to cancel the trade. : 


[Section 1 amended effective January 1, 1973.] 


Sec. 10. Confirmations or comparisons shall include, in addition to 
quate description of the security and the price at which ihe 

tion was made, any other inforination deemed necessary to insure 

buyer and seller agree as to details of the transaction. Such “other inf 


tion” shonid include, if ap 

as “ex-warrants,” “ex-stoc 
Schell? tite esc PP on 

funds,” “with proxy,” ete. 


plicable, but need not be limited to su 
k,” “registered,” “flat,” “part-redeeme 


“DK" Procedures 


(c) When a party'to a transaction sends a confirmation or comparison of 
a trade, but does not receive a confirmation or comparison, or a signed DK, 
from the contra-broker by the close of four business days following the trade 
‘date of the transaction, the following procedure may be utilized: 


(1) Not later than the fifteenth calendar day following the trade date 
the confirming member shall send by certified mail, return receipt requested, 
or messenger, a “Don’t Know Notice” on the form prescribed by the Asso- 
ciation to the contra-broker in accordance with the directions conta ned 
thereon. If the notice is sent by certified mail the returned, signed receipt 
therefor must be retained by the confirming member and attached to the 
fourth copy of the “Don’t Know Notice”. If delivered by messenger, the 
fourth copy must immediately be dated and manually receipted by, and 
imprinted with the firm stamp of, the contra-broker pursuant to the pro- 
visions of paragraph (4) hereof, returned to the messenger and there- 
after be retained by the confirming member. 

(2) (a) After receipt of the “Don’t Know Notice” as specified in sec- 

tion (1) hereof, the contra-broker shall have four business days after 

the notice is received to either confirm or DK the transaction by mail 

or messenger in accordance with the provisions of subparagraphs (b) 

or (c) and subsection (4) hereof. 

(b) If the contra-broker desires to respond by mail, the second copy 
of the “Don’t Know Notice” previously received shall be executed in 
accordance with the provisions of subsection (4) hereof and sent to 
the confirming broker by certified mail, return receipt requested. The 
Notice so returned shall indicate clearly whether the contra-broker desires 
to confirm or DK the transaction. The returned, signed receipt must 
thereafter be retained by the contra-broker. 


(c) If the contra-broker desires to respond by messenger, he shall 
return to the confirming broker the second and third copies of the 
notice which shall indicate clearly whether the contra-broker desires to 
confirm or DK the transaction. The third copy shall be dated and 
manually receipted by the confirming broker pursuant to the provisions 
of subsection (4) hereof and immediately be returned to the messenger 
and thereafter be retained by the contra-broker. 

(3) If the confirming member does not receive a response from the 
contra-broker by the close of four business days after receipt hy the con- 
firming member of either the fourth copy of the “Don’t Know Notice’ as 
specified in subsection (1) if delivered by messenger, or the post office receipt 
if delivered by mail, such shall constitute a DK and the confirming member 
shall have no further liability. 

(4) All “Don’t Know Notices” sent by any party pursuant to the pro- 
visions of this section 9(b) must be manually signed by a person authorized 
to pursue further discussions in respect to the transaction on behalf of the 
signing member. In addition to the manual signature receipt on the third 
and fourth copies, as required by paragraphs (b)(1) and (b)(2)(c) hereef, 
if delivered by hand, the firm stamp of the contra-broker must be im- 
printed thereon to signify receipt. 

(5) The “Don’t Know Notice” form to be used for purposes of com- 
plying with this section, may be ordered through any office of the Association. 
If the official form is not used, the form which is used must conform in every 
respect to the official form. 

[Section 9 amended effective February 9, 1968; amended effective De- 
cember 30, 196S; March 1, 1970; December 1, 1972.] 
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